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Replies to PANA's written questions for the PANA hearing of 4 May - Exchange of
views with Commissioner Pierre Moscovici

1. Access to documents:

Members still note that many documents are missing, and several parts of the documents
provided are blackened.

While the Commissioner has at several occasions assured the full cooperation of the
Commission services with the PANA Committee, this does not seem to be fully reflected in the
way confidential documents have been made available to the committee. In addition, the
Commission seems to have taken the approach to ask Member States for their approval of
submission on each individual document, which is both time-consuming and restrictive.

Is the Commission considering a more pragmatic and less restrictive approach for future
requests, to respond to PANA Committee's requests for documents in a more timely and
more comprehensive manner?

The Commission is proceeding as quickly as possible with providing the PANA Committee
with the documents that it has requested and needs for its work.

As of 28 April 2017 the Commission has provided 655 documents in camera and more than
820 documents can be found on the dedicated CIRCA BC platform. In addition, there are
publicly available documents on the ATAD and the work of the Code of Conduct Group
which can be reviewed.

The Commission will be providing more documents as they get ready. This is so because the
November 2016 request for documents from PANA is very broad, in terms of scope and time
and it requires significant effort by the Commission services to:

 identify the documents which are relevant to the Committee's work;

 consult with Members States or third parties, if documents originate from them;

 proceed with the necessary redactions (especially personal data), and

 eventually, deliver them to the Committee.

At the same time, the Commission wants to avoid an approach that would potentially result in
flooding the Committee with numerous documents that would not be relevant to the work of
Parliament and may render it unmanageable.

As regards the applicable procedure with Member States, the Commission has to respect the
legal framework governing inquiry committees, namely, the Decision 95/167/EC, for
documents originating in the Member States. For documents originating from the
Commission that are relevant, as informed in a letter sent on 13 March 2017 to Members
States, the Commission has made those available to PANA straight away.

Nevertheless redactions are present for various reasons. Further to PANA's request, the
Commission provided exactly the same documents as to TAXE and TAX2. If redactions were
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present in those documents, they will still contain those same redactions. The other reason is
that redactions in documents provided to PANA are necessary since they relate either to
issues that are under negotiation with third countries (e.g. with Liechtenstein); that are still
under discussion or relate to other non-legislative corporate taxation matters, such as patent
boxes, which do not appear relevant to the work of the PANA Committee.

However, if PANA considers that a redacted document is of relevance to the work of the
PANA Committee and it provides the Commission with a detailed justification, the
Commission would, naturally, reassess its decision.

The Commission's priority is to very systematically identify documents of relevance for
PANA and in doing so it indeed applies a proactive rather than a formalistic approach.

Finally, I would like to note that the Council is bound by the same rules as the Commission in
respect of providing an Inquiry Committee of the Parliament with documents. Accordingly,
for documents originating from the Council I suggest that you approach them directly rather
than asking for those documents from the Commission. Moreover, in that case, under the
1995 Decision, we are obliged to consult the Council which takes time and leads to further
delays in the delivery of documents.

Can the Commission give assurance that the requested information, notably the notes on
meetings of the Code of Conduct Group (CoCG), the High-Level Working Party (HLWP)
and Working Party on Tax Questions have been completely provided, or will be provided in
the near future?

As stated in the letter sent from Commissioner Moscovici to Mr Langen on 3 May the
Commission has provided all documents from the Code of Conduct Group it considers
relevant to the work of the PANA Committee. Nevertheless, a significant number of
discussions in the Code of Conduct Group involve topics which do not relate to areas
governed by EU legislation and do not therefore appear to be within the defined scope of the
work of the PANA Committee.

Irrespective of the above, as for redacted documents, if PANA considers that a topic (or
topics) discussed by the Code of Conduct Group documents since June 2016 do have
relevance to the work of the PANA Committee, the Commission would naturally reassess its
decision upon provision of a detailed justification. Re-consultation of Member States on the
possible release of the documents might be needed in that case.

In the November 2016 request, the PANA Committee provided an excel table listing
meetings of different fora. The Commission has not been able to trace them all back to actual
documents in possession of the Commission. Also in the March letter from Mr Langen it was
not clear what Working Party the request was targeted to. In order to be able to offer
complete assurance, the Commission will need further clarification that is currently seeking
from the PANA secretariat.
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Can the Commission provide more information on the debates in the Council, notably
whether a majority of countries are in favour of sending documents, and which are the
countries refusing to cooperate?

The Commission does not have such information, as this is an internal procedure of the
Council of which the Commission is not informed.

Would the Commission be willing to provide Commission’s minutes / briefings / flash notes
related to discussions in the OECD which fall within the mandate of PANA? (e.g. on
BEPS)

The provision of such documents is subject to the respect of the rules of the international
organisation concerning confidentiality. The Commission cannot provide minutes, reports,
flash notes or any summary if and to the extent that it would lead to revealing confidential
information in a way that the Commission would breach the applicable confidentiality rules,
or jeopardise its participation in such fora.

2. Follow-up on missions:

During the PANA delegation visit to the US, Members learnt that the US is unlikely to
consider reciprocal exchange of information in tax matters with EU MS under the OECD's
Common Reporting Standard (CRS).

Does the Commissioner share this impression, and if this is the case, since exchange of
information in tax matters under the CRS is one of the criteria of the Commission's
'black-listing' exercise, how does the Commission assess the probability of the US finding
itself on the 'black list' at the end of the process?

Can the Commissioner provide a state-of-play of the Commission's 'black-listing' exercise?

General
The EU wants reciprocity on the exchange of information on financial accounts, in line with
the new global transparency standard. The USA is one of the few jurisdictions that has not
yet agreed to the multilateral exchange of information. The Commission has raised the issue
with US counterparts at every possible opportunity, and we will continue to work with
international partners, particularly the OECD, to push the USA to agree to the reciprocal
exchange of information. This is essential for the integrity of the international tax
transparency framework.

EU list
The process to develop an EU list of non-cooperative tax jurisdictions is underway, with a
view to producing a first EU list by the end of 2017, as requested by ECOFIN.

At the end of January, the Chair of the Code of Conduct for Business Taxation Group sent a
letter to a number of relevant jurisdictions, informing them that they would be screened as
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part of the EU listing process. The letter explained the rationale for the screening exercise and
the criteria established by the Council.

The screening process is progressing in the framework of the Code of Conduct Group, with
the support of the Commission. Teams of experts from Member States and the Commission
were established in March and are currently assessing the jurisdictions selected for screening
against the agreed criteria (transparency, fair taxation, adherence to BEPS). As a first step in
the screening process the expert teams are collecting as much relevant information as
possible on each jurisdiction drawing on public sources, working in close cooperation with
the OECD. As a second step, expert panels will contact concerned jurisdictions with a request
to complete and/or validate this information. This technical work will be completed by
September. Following the necessary procedural steps within the Council, it is expected that
the EU list will be adopted by ECOFIN by the end of December.

EU list and the US

The expert teams carrying out the screening within the framework of the Code of Conduct for
Business Taxation Group will have the task to assess the exact situation of the US in relation
to tax transparency and the other screening criteria, and discuss any possible concerns with
relevant US counterparts. The result of the work of the experts will be reported to the Code of
Conduct for Business Taxation Group. It is too early at this stage to anticipate whether the
US might be included in the EU list for tax purposes at the end of 2017, as the necessary
technical work is ongoing.

COM future initiatives:

3. Regulation of tax advisers

Can the Commissioner further outline the upcoming initiative to regulate tax advisers?

The Commission Work Programme includes an initiative on mandatory disclosure rules for
intermediaries). Three Member States (MS) (i.e. IE, PT and UK) require intermediaries (e.g.
tax advisors, lawyers, promoters of tax schemes) to disclose in advance certain 'tax schemes'
to tax administrations for domestic purposes. Other MS are actively considering possible
actions in the same field. The objective is that tax administrations get an early warning of
potentially aggressive tax planning techniques that they may wish to examine closely in tax
audits or even legislate to block the exposed 'loopholes' in their domestic legislation.

The European Parliament (EP) and Council have requested Commission action in this field
on several occasions and several Member States (e.g. ES, IT, FR, DE; in addition to UK, PT
and IE who have domestic schemes) have shown support for such EU action.

The first results of the public consultation (ended on 16 February with 131 responses)
confirmed that stakeholders are also very interested in the subject. The initiative will be
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accompanied by an impact assessment that will assess a range of different policy options,
including assessing their impacts on the affected stakeholders, such as lawyers and tax
advisors.

One of the options is to require intermediaries to report potentially aggressive tax planning
schemes with a cross-border element (or cross-border implications) to national tax
administrations in advance of the implementation by the taxpayers. For a scheme to be
reported, it should meet at least one of clearly defined hallmarks. The information received
should then be exchanged between Member States.

The Consultation on DISINCENTIVES FOR ADVISORS AND INTERMEDIARIES FOR
POTENTIALLY AGGRESSIVE TAX PLANNING SCHEMES was finalized by the COM
this year. Can you provide an insight of some of the input from such consultation that the
COM will use to draft an initiative to regulate tax advisors?

The Commission received overall 131 responses to the Consultation from a broad variety of
stakeholders. The largest share of replies came from trade/business associations/professional
associations (27%) and private citizens (20%).

Geographically speaking, the largest share of responses came from Germany with 24% of the
total responses.

Overall there is a large majority of stakeholders supporting an EU initiative based on the
OECD BEPS12 Action point. In terms of what the preferred policy option should be a
majority of stakeholders preferred a mandatory reporting regime including an exchange of
information between tax administrations.

Detailed information about the results of the public consultation will soon be published on the
Commission website.

Will a definition of advisors that consider the different products / services marketed (e.g.
Back to back arrangements including the use of one or more intermediaries for treaty
shopping, to change the character of income, etc.) as hallmarks and not only the
professional belonging of an advisor to a certain association be included in such
regulation?

This is one of the core issues of such an initiative: the aim should be to focus on the reporting
of clearly defined schemes that might be regarded by the tax administration as abusive. The
focus should not be on a certain type of profession, whether regulated or not. The latter
approach could create a number of loopholes and unintended consequences for the market of
advisors.
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Will advisors and intermediaries be required to disclose the identity and contact
information of the taxpayer(s) along with sufficient details of the hallmarks (e.g.
transactions, instruments, etc.) to allow the tax authority to decide whether to follow up
with the relevant taxpayers.

Reporting and transparency is usually subject to a number of data protection and tax secrecy
rules. Within those limits we will make sure that tax authorities get access to a maximum
level of detail regarding potentially aggressive tax planning schemes including information
on intermediaries and taxpayers, hallmarks and the content of the arrangement.

Will a proposed legislation go beyond self-regulation? Will it include sanctions?

A potential legislative proposal will have to go beyond self-regulation. This is based on our
legislative experience in the field of taxation but also confirmed by the majority of responses
to the public consultation. In terms of possible sanctions the Commission will go as far as it
can, respecting the principles of proportionality and subsidiarity.

4. ‘Tax Certainty’
As required by the G20 leaders, the OECD and the IMF published in March 2017 a report
on ‘Tax Certainty’. Following this report, the Maltese Presidency of the Council has
prepared a working paper for the informal ECOFIN meeting on 7-8 April 2017. The
working paper states that recent evolutions (such as BEPS) in the field of taxation might
be a source of ‘uncertainty’, that “the frequency of amendments of such tax laws ought to
be minimised”, that we need to achieve ‘the right balance between anti-avoidance
measures [...] [and] tax certainty” or even talks about “respecting human dignity”. Do you
think that the fight against tax evasion/avoidance should be balanced anyhow? Don’t you
think that the ideas suggested in that paper risk to fuel the discourse of the most reluctant
countries in the field of taxation? Finally, do you agree that the issue of ‘tax certainty’
might be used to oppose some crucial improvement at EU level, such as the introduction of
a CCCTB or a public CBCR?

At the Informal ECOFIN, where the Presidency paper was discussed, I was very clear that
fair taxation and tax certainty must be seen as twin objectives. A clear, consistent and
coordinated approach to tackling tax avoidance at EU level is essential in providing legal
certainty and stability to businesses in the single market. Uncertainty comes from "grey
zones" and divergent national responses to corporate tax planning. Recently agreed EU rules,
to address tax avoidance and to increase tax transparency, set much clearer boundaries. The
EU agenda has also focussed on ensuring the smooth implementation of BEPS across the
Single Market, so that it is easier for businesses to understand and plan for these necessary
policy changes.

At the Informal ECOFIN, I strongly stressed that Member States must not back-track or fail
to fully deliver on the EU agenda for fair taxation and corporate tax reform. Indecision and
inaction at EU level will only increase uncertainty and ambiguity for businesses – particularly
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in today’s turbulent global environment. Therefore, we have a duty to fully deliver on the EU
agenda for fair and effective taxation.

With regard to the CCCTB, one of its major attractions for businesses is its stability.  Regular
changes in different Member States' tax rules currently create heavy administrative burdens
and legal uncertainty for cross-border businesses. The CCCTB will provide businesses with
the certainty that they need, as a simple and stable system, applied throughout the Single
Market.

5. Tax and digital economy

Taking into account the digital change in the business environment, it is necessary to
define the concept of digital business establishment. Companies which raise revenues in a
Member State without having a physical establishment in the Member State should be
treated in the same way as companies with a physical establishment. However EU Anti-Tax
Avoidance measures do not explicitly cover companies of the digital economy. Is the
Commission aware of this problem and what steps are taken to address this?

The Commission's main objective is to ensure fair and effective taxation in the EU. The
Commission has taken firm action to ensure that profits are taxed in the Member State where
the economic activity takes place through the Anti-Tax Avoidance Directive. The
Commission proposals for a Common Consolidated Corporate Tax Base aim to provide a
coherent and resilient system of taxation for all large businesses operating in the EU,
including those in the digital economy. The report of the Commission Expert Group on
Taxation of the Digital Economy identified the concept of permanent establishment as a key
issue and we are currently engaged in the ongoing international work in this area.

Other current and possible future initiatives

6. Could you provide an update on the revision of the Interest & Royalty directive in the
Council (in order to combat tax avoidance, falling in PANA mandate)?

The MT Presidency has recently restarted the discussion on the introduction of an anti-abuse
clause, for interest and royalty payments that are subject to a preferential tax regime. There is
some support for the new broad approach in the text which, unlike previous versions, does
not directly include a definition of minimum effective taxation. However, Member States still
have divergent positions on this file. In addition, the Commission believes that the new text
tabled by the Presidency could benefit from certain technical improvements.
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7. Are you considering the possibility of making a tax-related legislative proposal under
Article 116 of the Treaty before the end of the Commission’s mandate in 2019?

I am well aware that the Treaty provides a legal base under Article 116 that in certain
circumstances could be used in theory for taxation related proposals. However, currently, I
have no specific plans for a proposal under this Article.

8. Would you consider that all European countries are acting in the spirit of the EU-
legislation with regard to combatting tax evasion and tax fraud? If not, which Member
States are failing and what measures have been taken from the Commission?

My overall assessment is that Member States have shown commitment to combatting tax
avoidance and tax evasion/fraud and to acting in the spirit of newly adopted Union law.

9. Could you explain what actions the Commission have taken during the last year(s) in
controlling the implementation by the member states of the existing EU-legislation in the
field of tax evasion/tax fraud?

For the Commission, I instructed my services to have a particularly close look at the timely,
complete and correct implementation of the new Anti-tax avoidance and Transparency
Directives.

Member States were obliged to transpose the Directive on administrative cooperation
(Directive 2011/16 – DAC1) by the end of 2012 and 2014. Its first two amendments
(Directive 2014/107 – DAC2 on financial account information and 2015/2376 – DAC3 on tax
rulings) had to be implemented by the end of 2015 and 2016 respectively.

In all instances, where a Member State failed to notify its transposition acts to the
Commission, the Commission launched the first step of infringement proceedings
immediately. Unfortunately, we had to issue the so-called "Letters of Formal Notice" in 39
cases.

For DAC 1, 18 cases were opened (Belgium, Germany, Estonia, Greece, Finland, France,
Hungary, Italy, Luxembourg, Latvia, Poland, Portugal, the Czech Republic, Slovenia and
Slovakia1).

For DAC 2, 13 cases were opened (Belgium, Cyprus, Croatia, Estonia, Hungary, Latvia,
Malta, Poland, Portugal, the Czech Republic, and Slovakia).

1 Due to the fact that they were two transposition obligations with separate deadlines for DAC1, the
Commission opened two cases for some countries (Germany, Poland and Portugal).



9

For DAC 3, 8 cases were opened (Bulgaria, Cyprus, Estonia, Greece, Hungary, Poland,
Portugal, and the Czech Republic).

In response to our warnings, most Member States delivered and notified their transposition
acts or completed them. However, actions with regard to Belgium (DAC2), Bulgaria (DAC3),
Cyprus (DAC2 and DAC3), Croatia (DAC2), Estonia (DAC1, DAC2 and DAC3), Greece
(DAC2 and DAC3), Hungary (DAC2 and DAC3), Malta (DAC2), Poland (DAC2 and
DAC3), Portugal (DAC2), the Czech Republic (DAC2 and DAC3), and Slovakia (DAC2) are
still pending. Three cases will be closed in the coming decision cycles with regard to Belgium
(DAC 2), Greece (DAC 3) and Portugal (DAC 2).

After this first "completeness check", the Commission services also assess whether the
Directives have been correctly transposed into national law. As regards Directive 2011/16
(DAC1), in six Member States, the Commission had questions on the conformity of the
implementation. In three instances the doubts were dispelled and the files closed: Austria,
Cyprus and Malta. In one case (Estonia), the Commission is expecting the adoption of some
acts that should have taken place on 1 January 2017. Two cases (Bulgaria and Netherlands)
are still being assessed. As a consequence, no infringement procedures for non-conformity
were opened against any Member States yet. For Directives 2014/107 (DAC2) and
2015/2376 (DAC3), the conformity assessment is still ongoing and may uncover– hopefully
only few – additional infringements.

Finally, two further amendments of the Directive on administrative cooperation (DAC4 on
country-by-country reporting between tax administration and DAC5 on access for tax
authorities to Anti money laundering information) have to be implemented in national law by
4 June 2017 and by the end of 2017 respectively. The Commission will quickly embark on
the transposition and conformity checks and take action whenever we see late, incomplete or
wrong implementation on the side of Member States.

10. Do you have some examples of national legislation or practices in EU member states
that are questionable from the point of view that tax evasion/fraud might be facilitated?

First, I would like to emphasise the importance to look at the fight against tax evasion/fraud
and tax avoidance from various and complementary angles. Tax fraud/evasion may be
facilitated by some tax rules, but also by the way tax compliance is being administered in
practice. In the context of the European Semester, we look at challenges faced by Member
States in the area of tax compliance. This includes tax fraud/evasion and tax avoidance. On
the latter, corporate tax avoidance, I can refer you to a study commissioned by my services
which  lists in a very comprehensive manner all tax rules that are critical to facilitating or on
the contrary limiting tax avoidance, and the prevalence of such rules across Member States
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(Study on Structures of Aggressive Tax Planning and Indicators2). On tax fraud/ evasion, we
have had recommendations for a number of years for Member States to address the problem.
In the 2016 European Semester, recommendations were addressed to seven Member States:
Bulgaria, Italy, Latvia, Lithuania, Poland, Romania and Slovakia. Our analysis and
recommendations focus both on stronger enforcement (e.g. more control) but also on
promoting trust, transparency and a culture of tax compliance.

11. Which additional measures could the EU take in order to convince third countries that
facilitate tax evasion and fraudulent behaviour to commit to follow internationally agreed
standards?

The External Strategy for Effective Taxation sets out a series of different measures to
encourage third countries to comply with international tax good governance standards, and to
deal with those countries that refuse to respect these norms.

The new EU list of non-cooperative tax jurisdictions is a key component of this strategy, and
it should have a strong dissuasive effect on jurisdictions that are currently encouraging tax
evasion and avoidance. The first EU list should be ready before the end of the year, and
Member States are currently considering countermeasures that could be applied to listed
jurisdictions.

The strategy also sets out more collaborative tools that can be used to bring third countries on
board in the fight against tax abuse, and progress has been made on each of these elements
too.

A proposal to revise the EU's Financial Regulation is currently being negotiated by Council
and Parliament, to prevent EU funds from being routed through tax havens, and these
provisions will also apply to the management of EU funds by international financial
institutions (IFIs). Work is also underway in the Code of Conduct Group to strengthen the tax
good governance clauses in EU agreements with third countries.

The External Strategy also puts strong emphasis on supporting developing countries in the
field of tax good governance. This is in line with the Commission's "Collect More, Spend
Better" strategy linked to the Addis Ababa Tax Agenda.  We have increased both technical
and financial support to developing countries in the fight against tax avoidance and
improving tax administrations. This includes financial assistance to developing countries to
enable them to participate in the OECD's BEPS Inclusive Framework. We are also working
through many other forums to support the fight against tax abuse in developing countries –
both international (e.g. UN tax committee; African Tax Administration Forum) and
bilateral/regional (e.g. Cotonou Agreement).

2

http://ec.europa.eu/taxation_customs/sites/taxation/files/resources/documents/taxation/gen_info/economic_analy
sis/tax_papers/taxation_paper_61.pdf
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Other issues

Madeira’s tax regime COMP

12. Madeira’s 0% tax regime has been formally approved by the European Commission:
first in 1987 after Portugal’s accession to the bloc and subsequently again in 2002, 2007,
2013, 2014 and 2015, with effects until 2027. Can you please comment on the reasons
behind such approval?

Madeira is an EU Outermost Region, facing challenges of being remote, insular and
dependent on a few economic products. Article 349 TFEU provides that the Outermost
regions should be given a special more favourable treatment. This is why EU state aid rules
allow Member States to provide for more generous support for companies in such regions in
order to boost economic and social cohesion. Portugal created in 1987 the Madeira Free
Trade Zone to attract companies to and create additional jobs in the island.

One of the central instruments of the Zona Franca Madeira is a corporate income tax
reduction scheme for companies located in the Zona Franca. The scheme has been in place
since 1987. Before the entry into force of the revised General Block Exemption Regulation
(GBER), the scheme was first approved by the Commission in 1987 (Regime I) and
successor schemes were approved in 2002 (Regime II), 2007 (Regime III), 2013 (amendment
of Regime III) and 2014 (prolongation until end 2014). Regime III, which still applies for
companies established in the Zona Franca Madeira before the end of 2020, allows for the
application of a reduced corporate tax rate (5% instead of the normal corporate tax rate) up to
a determined taxable base ceiling. This ceiling depends on the number of jobs created in the
region. The Commission approved these schemes in 2015, on the basis of studies presented
by Portugal providing estimations of the additional costs companies incurred in these regions.
In addition the approved aid scheme required explicitly that the aid is granted exclusively to
companies creating or maintaining real jobs in Madeira.

Since 1st January 2015, Portugal implements the subsequent ZFM scheme (Regime IV)
under the General Block Exemption Regulation (GBER), which exempts aid from
notification and approval by the Commission if certain conditions are met. It is the
responsibility of Member States to ensure that companies receiving aid under a scheme under
the GBER comply with state aid requirements. In particular, these rules require that the aid is
directly linked to economic activities located in the regions concerned. Commissioner
Vestager and her DG are in contact with the Portuguese authorities to see whether the
relevant State aid conditions under which the Commission approved Regime III, as well as
the GBER conditions under which Portugal implements Regime IV are complied with.

Before taking a position, the Commission will examine carefully the information provided by
Portugal and any publicly available source.

Possible general tax evasion issues in Madeira are not captured by state aid rules. Addressing
these issues would be a separate matter for the tax authorities (and the PANA Committee that
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looks into these practices) making use of the existing extensive framework for exchange of
information and general administrative cooperation between Member States.


